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Changes to the Accident Compensation Act

The Accident Compensation Act has recently been amended following the review of WorkCover by
Peter Hanks QC. Some of the key changes are outlined below.

Weekly payments

e Weekly payments of compensation
after 13 weeks will increase from 75%
to 80% of pre injury average weekly
earnings (PIAWE). For claims lodged
on or after 5 April 2010, weekly
payments of compensation after 13
weeks will be calculated at 80% of
PIAWE or twice the State average
weekly earnings (currently $1,760)
whichever is the lesser.

e Overtime and shift allowances will
now be included for a period of 52
weeks in calculating a worker's PIAWE.
These were previously only included for
the first 26 weeks.

® Workers can receive annual leave or
long service leave entitlements as well
as weekly payments of compensation.

® An additional entitlement to weekly

payments for a period of up to 13 weeks
for workers who have made a return

to work but who subsequently require
surgery (where they have already
received weekly payments for 130
weeks).

Weekly payments may be reduced

for workers who commit an offence

for drink driving or drug driving. This
applies to workers who are injured in

a transport accident whilst driving a
motor vehicle and who are found guilty
or convicted of an offence under the

Road Safety Act or a corresponding law.

It does not apply if the injury results

in death or is a severe injury or if the
alcohol or drugs did not contribute in
any way to the injuries.

® Workers who are in receipt of weekly

payments of compensation at the time

they settle a common law damages
claim will continue to receive
payments until the settlement cheque
is drawn by the Insurer. Previously,
weekly payments ceased immediately
upon settlement.

A worker's failure to comply with
Return to Work obligations may
result in suspension, termination

or finalisation of weekly payments.
If a worker fails to comply with a
suspension notice, weekly payments
can be suspended for up to 28 days.
If the worker does not comply with
the obligation specified in the notice
within the 28 days, weekly payments
may then be terminated. If within
the previous 12 months the worker
has been issued with two notices
without subsequent suspension, or



has had compensation suspended once,
the entitlement to weekly payments may
cease and determine.

Impairment benefits

® A 10% increase for no-fault lump sum
compensation for permanent impairment
for spinal injuries.

® An increase in the no-fault lump sum
compensation for workers assessed
as having a 30% primary psychiatric
impairment - from $13,650 to $68,240
(now equivalent to lump sum payable
for a 30% physical whole person

impairment).

Dependency

e |f a worker dies after lodging a Serious
Injury Application or issuing proceedings,
the Dependants may be able to pursue a
claim.

® The maximum lump sum benefit payable
to dependants following a work related
death has been increased from $273,970
to $503,000.

e A partner who lived with a worker at the
time of death is deemed to have been
dependent on the deceased worker's
earnings.

® The eligibility to pensions and lump sums
for dependant children of a deceased
worker has been extended to cover
children up to 25 years of age (previously
21 years), where they are a full time
student or apprentice.

® Family members may receive
reimbursement of reasonable expenses
incurred as a result of a worker's
death where there are no dependants.
Applications for payment must be made
to the Magistrates' Court within two
years of the death.

® The definition of "dependant child" has
been expanded to include a child of the
worker born after the worker's death.

® |n respect of the death of a worker,
provisional payments have been
introduced. These payments will be in
the form of a weekly pension of up to
12 weeks and reimbursement of medical
and other costs of up to $7,500 under
s 99 of the Act. Payments may be made
if it appears to the Authority or self-
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insurer that a person may be entitled

to compensation. These payments will
not be made for heart attack, disease or
stroke cases unless compensation has
already been paid in relation to a claim
made by the worker before his or her
death. They will also not apply to cases
of suicide.

Stress

® Psychiatric injuries caused wholly or
predominantly by “management action
taken on reasonable grounds in a
reasonable manner" are now excluded.
"Management action” includes appraisal
of a worker's performance, suspension or
stand-down of a worker's employment,
disciplinary action taken in respect
of a worker's employment, transfer
of a worker's employment, demotion,
redeployment or retrenchment of a
worker, dismissal of a worker, promotion
of a worker, or reclassification of a
worker's employment position.

Superannuation

e Superannuation contributions are payable
to a worker's superannuation fund
after the worker has been in receipt of
payments for 52 weeks.

e Workers can supplement weekly
payments of compensation with a
"disability pension” provided the total
amount received does not exceed the
"supplemental pension limit" (defined as
the worker's PIAWE, as indexed).

® There will no longer be a preclusion period
where a worker in receipt of weekly
payments of compensation receives a
lump sum payment on termination of
employment by reason of redundancy or
severance.

Conciliation

® Workers who attend the Accident
Compensation Conciliation Service
in relation to a dispute may recover
the reasonable cost of travelling to
Conciliation (capped at $50) and loss
of income incurred in attending a
Conciliation conference (capped at $350
per day).

® Conciliation officers now have the power
to direct payment of reasonable medical
and like expenses up to $5,000.

Return to work

e |f a worker has a current work capacity
or no longer has an incapacity for work
the employer is required to provide
suitable work or pre-injury work to the
extent that it is reasonable to do so. This
obligation applies for an aggregate period
of 52 weeks.

® An employer must consult with a worker,
the treating medical practitioner and
an occupational rehabilitation service
provider about the return to work of the
worker - failure to do so may result in
penalties against the employer.

® An employer must nominate a return to
work coordinator and must also make
information available to a worker about
the employer's obligations regarding
return to work and the rights and
obligations of a worker in respect of
return to work.

e A worker has a number of obligations in
respect of return to work which include
participation and cooperation in the
return to work planning, actively using an
occupational rehabilitation service, active
participation in assessments and making
a reasonable effort to return to work in
suitable or pre-injury employment.

Discrimination

® From 1 July 2010, a new civil remedy
is available to workers if an employer
or prospective employer engages in
discriminating conduct for a prohibited
reason. Remedies available to a
worker include compensation and/or
reinstatement. The offences against
an employer or prospective employer
for engaging in discriminatory conduct
for a prohibited reason have also been
strengthened and the penalties increased.

The amendments to the Accident
Compensation Act pick up some but not
all of the recommendations made by Peter
Hanks QC in his review of the Act. It will
be important this year to watch how the
new provisions are interpreted by the
Courts and what effect they have on the
decision making of WorkSafe, its insurers
and Self-Insurers.

Please contact Maurice Blackburn on
1800 810 812 if you would like any
further information or have any queries
about the Act and any of the changes.
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